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Court of Appeals of the District of Colombia. 


No. 2790. 

The District of Columbia, Appellant, 

vs. 

Sarah E. Pierce. 


a Supreme Court of the District of Columbia. 

At Law. No. 55750. 

Sarah E. Pierce, Plaintiff, 
vs. 

District of Columbia, a Corporation, Defendant. 

United States of America, 

District of Columbia, 88: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration . 

Filed May 6, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55750. 

* 

Sarah E. Pierce, Plaintiff, 
vs. 

District of Columbia, a Corporation, Defendant. 

The plaintiff, Sarah E. Pierce, by her attorneys, William Twom- 
bley and Leckie, Cox & Kratz, sues the defendant, the District of 
Columbia, a municipal corporation, for that, heretofore, to wit, at 
the tiine of the happening of the grievances hereinafter mentioned, 
and prior thereto, it was, as it still is, the duty of the defendant to 
keep and maintain the public streets and highways of the City of 
Washington, District of Columbia, in good repair and in safe condi¬ 
tion for travel so that persons may pass and repass along and over 

1—2790a 




2 THE DISTRICT OF COLUMBIA VS. SARAH E. PIERCE. 

the same; and plaintiff says that among the streets and highways to 
which the duty of the defendant extended as aforesaid is a certain 
public street designated on the ground plan of said City ot W ash- 
ington as K street North, along the north side of which between .12nd 
and 33rd Streets West, runs a brick sidewalk of the width of about 
ten feet, in which sidewalk in front of or near premises known as 
3221 K Street, Northwest, is a sewer trap or opening of a diameter 
of about two feet, to close which trap or opening an iron lid or 
cover was used which constituted part of said sidewalk. And 

plaintiff avers that in the performance of its duty as afore- 
2 said the defendant was required to keep the said trap or 
opening safely guarded, protected and covered so that persons 
lawfully passing along said lv Street would not fall through said 
opening or be injured by the defendant s failure to keep the same 
safely guarded, protected or covered or by any insufficiency or defect 
in the means or methods for guarding, protecting or covering the 
same, or by defendant's failure to secure said lid or cover in position 
over said trap or opening. But the plaintiff* avers that the defendant 
in violation of its duties in the premises wrongfully, carelessly and 
negligently failed and neglected properly to guard, protect and cover 
the said opening, and did use and have in use and had for a long 
time had in use a lid or cover which was insecure, dangerous and de¬ 
fective and of such weight and construction and so defectively and 
insufficiently secured in its position that it could be easily displaced, 
and was likely to be displaced, to such an extent as to allow the same 
to tilt if anvone passing along said K Street should step upon it. And 
the plaintiff avers that on the 9th day of July, 1912, while she was 
walking along said sidewalk and using due and proper care on her 
part, without any knowledge, notice or warning of the existence of 
the dangerous condition of said cover, she stepped upon the same, 
which by reason of its insecure, dangerous and defective condition, as 
aforesaid, gave way under her weight and precipitated her violently 
to the pavement and into and against the side of said opening and 
against said covering or lid; whereby and in consequence of 
3 the negligence and carelessness of the defendant as aforesaid 
her left leg and foot were greatly bruised, torn and lacerated 
and the muscles, ligaments and tendons thereof were seriously 
bruised, strained and permanently injured, and she sustained great 
nervous shock, and was otherwise seriously bruised, maimed and hurt 
and was permanently injured, by reason of all of which she became 
sick, sore and lame and was wholly disabled for a long time there¬ 
after, to w T it, for a period of more than two months, during all of 
which time she suffered and still suffers and will continue to suffer 
great pain and anguish of body and mind and since which she has 
been unable to attend properly to her ordinary duties as a nurse and 
her power to earn a livelihood has been permanently impaired and 
she has been deprived of monies which she would otherwise re¬ 
ceive for her services as a nurse and has paid out and expended and 
contracted to expend large sums of money in endeavoring to be 
healed and cured of the injuries received as aforesaid; all to her 
great damage in the sum of Five Thousand Dollars ($5,000.00). 
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THE DISTRICT OF COLUMBIA VS. SARAH E. PIERCE. 3 

Wherefore, the plaintiff brings this suit and claims the sum of Five 
Thousand Dollars ($5,000.00) damages, besides costs. 

WM. TWOMBLY, 

LECKIE, COX & KRATZ, 

Attorneys for Plaintiff. 

(Endorsed.) Let this suit be filed and prosecuted without pre¬ 
payment of costs. Wright. 

May 6, 1913. 

4 Plea. 

Filed May 28, 1913. 

* * * * * * * 

Now comes the defendant, the District of Columbia, by its attorney, 
and for plea to the declaration herein filed says it is not guilty in 
manner and form as alleged in the said declaration. 

E. H. THOMAS, 

F. H. S., 

Attorney for Defendant. 


-. - ...#*• 


Joinder of Issue. 

Filed June 5, 1913. 

******* 

The plaintiff joints issue upon the plea of the defendant filed in 
the above entitled cause. 

LECKIE, COX & KRATZ, 

Attorneys for Plaintiff. 

m 

Memorandum. 

July 1, 1914.—Verdict for Plaintiff for $1500.00. 

Supreme Court of the District of Columbia. 

* 

Thursday, July 9th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice, presiding. 

******* 

5 It appearing that, under Rule of Court, judgment on ver¬ 

dict should be entered herein, it is so ordered. Wherefore, it 
is considered that the plaintiff herein recover of the defendant, the 
sum of Fifteen Hundred Dollars ($1500.00) for her damages as 
aforesaid assessed, together with costs of suit to be taxed by the Clerk 
and have execution thereof. 


Memorandum. 

July 29,1914.—Appeal noted by Defendant to Court of Appeals. 
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6 In the Supreme Court of the District of Columbia. 

At Law. No. 55750. 

Sarah E. Pierce 

vs. 

District of Columbia. 

The President of the United States to Sarah E. Pierce, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal from the Supreme Court of the District of Columbia, on 
the 29th day of July, 1914, wherein the District of Columbia is Ap¬ 
pellant, and you are Appellee, to show cause, if any there be, why 
the Judgment rendered against the said Appellant, should not be 
corrected, and why speedy justice should not be done to the parties 

in that behalf. . . 

Witness the Honorable Edward F. Bingham, Chief Justice of the 
Supreme Court of the District of Columbia, this 29th day of July 
in the year of our Lord one thousand nine hundred and fourteen. 

JOHN R. YOUNG, Clerk, 

By A. W. LEVINSALER, 

Ass't Clerk. 

Service of the above Citation accepted this 29th day of July, 1914. 

LECKIE, COX & KRATZ, 

Attorneys for Appellee. 

[Endorsed:] 7. No. 55750. Law. Sarah E. Pierce vs. District 
of Columbia. Citation. Issued July 29th, 1914. Served cop- of the 

within Citation on —. -> Marshal. -—, Attorney 

for Appellant 

7 .Memoranda. 

August 24, 1914.—Time to file record and to submit Exceptions 
extended to and including September 30, 1914. 

September 29, 1914.—Time to submit Exceptions and file record 
extended to and including October 10, 1914. 

October 9, 1914.—Time to submit Exceptions and file record ex¬ 
tended to and including November 14, 1914. 

November 14, 1914.—Time to file record and settle Exceptions 
extended to and including December 16, 1914. 

December 16, 1914.—Time to file record and submit Exceptions 
extended to and including January 11, 1915. 

January 9, 1915.—Time to submit Exceptions and file record 
extended to and including January 25, 1915. 

January 25, 1915.—Time to file record and submit Exceptions' 
extended to and including January 28, 1915. 
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January 28, 1915.—Bill of Exceptions submitted and time to file 
record extended to and including February 12, 1915. 

8 Febniary 12, 1915.—Time to file record extended to and 

including February 26, 1915. 


Assignments of Error. 

Filed February 12, 1915. 

******* 

The Court erred: 

1. In refusing to grant defendant’s first, fourth, seventh, eighth 
and ninth prayers. 

2. The Court erred in admitting in evidence, over objection of 
counsel for the District of Columbia, testimony offered on behalf of 
plaintiff tending to show that man-hole covers different in construc¬ 
tion and of more modern type are in use in the District of Columbia 
at the present time, at points other than that where the accident 
occurred. 

3. The Court erred in admitting in evidence, over objection of 
counsel for the District of Columbia, testimony offered on behalf of 
plaintiff tending to show that the man hole cover in question could 
be displaced with slight effort by lifting or pulling the same, or by 
both lifting and pulling the cover. 

CONRAD H. SYME, 

Corporation Counsel; 

ROBT. L. WILLIAMS, 
Assistant Corporation Counsel; 

Attorneys for the Defendant, District of Columbia. 

9 Designation of Record. 

Filed February 12, 1915. 

******* 

The Clerk, in making up the record on appeal in this case, will 
include the following: 

1. Pleadings. 

2. Verdict. 

3. Judgment. 

4. Bill of Exceptions. 

5. Orders extending time to settle Bill of Exceptions and to file 
transcript of record. 

6. Assignments of Error. 

7. This designation. 

CONRAD H. SYME, 

Corporation Counsel, D. C.; 
ROBT. L. WILLIAMS, 
Assistant Corporation Counsel; 

A ttomeys for Defendant, the District of Columbia. 
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Supreme Court of the District of Columbia. 

Wednesday, February 24th, 1915. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford, presiding. 

***♦♦* * 

Before Justice Anderson. 

The court having this day signed the Bill of Exceptions taken at 
the trial of this cause, now hereby orders the same of record nunc 
pro tunc. 


10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
both inclusive, to be a true arid correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55750 at Law, wherein Sarah E. 
Pierce is'Plaintiff and District of Columbia, a corporation is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
25th day of February, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

11 In the Supreme Court of the District of Columbia. 

Law. No. 55750. 

Sarah E. Pierce 

vs. 

The District of Columbia, a Corporation. 

Bill of Exceptions. 

Be it remembered that on the trial of this cause before the Hon¬ 
orable Mr. Justice Anderson, and a jury regularly empaneled and 
sworn to try the issues pending between the plaintiff and defendants, 
the plaintiff to maintain the issues on her part joined produced as 
a witness, William Lewis, who being duly sworn testified that he 
resided in Georgetown and has lived in the District for thirty 
years; that he has been employed by the Capital Traction Company 
as a motor man on a street car for going on twenty-five years; that 
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he has known Mrs. Sarah E. Pierce for about six or seven years and 
was acquainted with her on the 9th of July, 1912, at the time of 
the injury complained of and was with her at the time she was in¬ 
jured. That they were walking east on K Street, between Wisconsin 
Avenue and 32nd Street, both walking in the same direction on the 
north side of the street; that there is a brick sidewalk on both sides 
of the street; that he was coming down K Street on the north side 
and walking along in front of Mrs. Pierce, when she stepped on the 
sewer top and fell on the pavement and he helped her up; he could 
not see that any part of her went in the hole, as she “fell right out 
that as much as her ankle might have gone into the hole, 

12 that “the plate set on this rim, it just throwed her on the 
walk, like anything that would give way under you would, 

throwed her right out;” that he does not know whether her foot went 
in or not; that he could not tell whether plaintiff was hurt or not; 
she said she was hurt and walked to her daughter’s limping. Wit¬ 
ness did not have to help her; that he put the plate back where it 
belonged; that it tilted and went up maybe from three to six inches. 
Upon cross-examination by the attorney for the defendant witness 
testified that he had walked up the same side of the street half an 
hour before with Mrs. Pierce and passed along the same side of the 
sidewalk, which is not very wide, and the sewer manhole is right irr 
the middle. Witness was given photograph to identify as the place of 
the accident and he testified that it looked like K Street; that he 
knew colored people lived in there and came out when he picked 
Mrs. Pierce up at the time of the accident; that he told Mr. Brad¬ 
shaw, the Inspector for the District, that he had walked up the street 
with Mrs. Pierce and had walked over the same place with Mrs. 
Pierce, half an hour before on the way to the Potomac Boat Club and 
he supposed one of them did walk on it going up, but he did not 
know there was any manhole in the pavement there until Mrs. 
Pierce fell in it; that he walked right along the sidewalk the same 
way as when they came back; that he does not know whether they 
walked in the middle of the sidewalk or on the edge going or com¬ 
ing back; that the trap might have been opened when they passed, 
or before they came back; that there were eight or ten colored 

13 people sitting out there when they passed. 

Thereupon further to maintain the issues on the part of the plain¬ 
tiff joined, Francis R. Weller, being duly sworn, testified that he is 
a consulting engineer, a civil engineer here in Washington; that 
he graduated in 1899 and had several years experience prior to that 
time and for four years after graduating he was employed in the 
engineering department of the District of Columbia and since 1903 
has been in private practice; that there are several types of manhole, 
all of them embodying practically the same principle, that is, that 
there is a movable cast iron cover, which is usually quite heavy in 
order to prevent its being lifted maliciously from its place; the cover 
generally rests on a flange of the manhole frame, and in the cover 
there are usually some small openings for the purpose of ventilating 
the sewer, and these openings also serve as a means of lifting the 
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cover off by means of hooks or other instruments. To maintain it 
in place the cast iron frame of the manhole has a projecting flange 
or a lip and the cover of the manhole itself rests upon that flange. 
The lower portion of the manhole cover generally—the modern 
manhole cover—has a deep web, about four inches, in order to give 
it additional stiffness, and also to give additional weight to the cover 
itself, thereby making it more rigid and securing it better in place. 
By a web is meant a circular ring projecting under the under sur¬ 
face of the cover itself. At request of counsel for the plaintiff wit¬ 
ness drew on blackboard a sketch of a manhole and testified 

14 that frame is made of cast iron. Attorney for the Defendant 
objected to any testimony as to any manhole in present use, 

w T hereupon the following colloquy occurred: 

“Mr. Cox: I am asking him about general construction of man¬ 
holes and covers. 

The Court : Do you intend to show that they were not using the 
proper kind of construction? 

Mr. Cox: Yes, that is exactly it; that this was not a proper kind 
of manhole; that it was improperly constructed and improper in 
every respect. 

The Court: Do you allege that in your declaration? 

Mr. Cox: Yes it is so alleged. 

The Court: Very well. 

Mr. Cox: Very well, Mr. Weller, proceed. 

Witness further testified that he examined the manhole and the 
cover approximately in front of 3221 K Street, Northwest, on Wed¬ 
nesday of last week. Upon further examination by counsel for the 
plaintiff, witness testified that at the place of the accident he found 
a manhole of a type that is not used at the present time in the Dis¬ 
trict of Columbia, and was not used at the time he was connected 
with the engineer department; that it is an old type of manhole, 
without any stiffening web as described here, merely a thin cast 
iron plate about half an inch in thickness, corrugated slightly on the 
top; but it was evident that it had been worn down quite smooth 
owing to the passage of pedestrians, indicating that at one 

15 time the corrugation of the surface was considerably greater 
than at present; that there were two holes in the manhole 

cover for the purpose of lifting the cover off of the frame; that the 
cover rested on the circular frame, the manhole frame, as it is called 
and that had a projecting lip on the inner surface in order to give 
a seat for the manhole cover to rest upon, and the function of that 
projection or lip is to prevent the manhole cover dropping into the 
manhole when it was put in place; that the lip w T as about five-eight-s 
or three-quarters of an inch projection beyond the ring of the man¬ 
hole itself, but the manhole cover did not fit exactly the frame. In 
other words, there was a slight play from side to side of the man¬ 
hole cover. The manhole cover had not been embedded tightly in the 
frame, as some manhole covers are, due to the earth or dirt packing 
around it, but it was free to move; that the frame was not exactly 
concentric with the cover. Witness testified that he did not attempt 
to make any accurate measurements but only examined it with his 
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eye and should judge that diameter of manhole cover was about 
twenty-two inches; that he took his two index fingers and lifted the 
cover from the frame and found it considerably lighter than the 
ordinary manhole cover now used. Witness then testified that he 
had made experiments with respect to displacing cover on Wednes¬ 
day about twelve o'clock; testified that he made experiments to see 
how easily the manhole cover could be displaced from its position in 
the frame; witness then testified he took the heel of his shoe 
18 and struck the manhole cover on the edge several times and 
the cover flew up out of its place, so that it went plumb down 
m the manhole and iust oscillated hack and forth. Witness was re¬ 
quested by counsel for the plaintiff to make a sectional drawing of 
the manhole and did so, making first the cover and stating that it 
was just a flat plate with two holes in it and on the upper side some¬ 
what roughened or corrugated and the corrugations had been worn 
rather smooth. He then drew the lip exaggerating a little in order 
k> bring it out, and the brick wall of the manhole. He further testi¬ 
fied; “That is about, roughly speaking, the appearance of the man¬ 
hole cover and frame here, and with a slight projection here to catch 
the edge of the cover as it sits in place. I took the heel of my shoe 
and struck the manhole cover here, and this edge flew up so that the 
manhole cover swung down into a position like this. Of course it 
could not go all the way down in the manhole because the lip is 
smaller than the diameter of the cover. Therefore it swung back 
and forth; that he put his fingers in the holes, and cover could be 
very easily lifted up; that is the only experiment he made apart 
from trying it first to see how securely the cover was in the frame • 
witness then was asked by counsel for the plaintiff to testify as to 
and describe the present manhole construction in the District of 
Columbia, to which counsel for the defendant objected, the Court 
reserving its ruling. Witness then stated that the essential differ- 
ence between the manhole cover in question and the 
one in present use is its weight, the old manhole cover being 
17 about one-third the weight of that in present use, the differ- 
ence in weight being due to the fact that the present type 
has webs that run diagonally across the manhole cover and the 
cover itself is also thicker, being about three quarters of an inch to 
an inch thick, which is from a quarter to a half inch thicker than 
the old cover. In the type described as being in general use witness 
stated that the only effect these projections that go down from under 
the surface have on the displacement is that the additional weight 
makes the cove*r much heavier and therefore harder to displace. Wit¬ 
ness was then asked the difference in the vertical heights to which 
these two types of cover would have to be lifted before they would 
be displaced, to which question counsel for the defendant then and 
there objected, which objection was overruled. To this ruling of 
the Xourt counsel for defendant took exception, which exception 
was duly noted and allowed by the Court. The witness then testi¬ 
fied the cover in question would have to be lifted only the height 
of the flange, probably three quarters of an inch, before it could slide 
off and tilt; that the cover which is now in use has a projecting ring 

2—2790a 
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to the under surface of the cover and it would be necessary to lift 
the cover up until this ring cleared the top of the frame before it 
could tilt, the web being about two and a half or three inches in 
depth, therefore the difference in height w-ould be two and a half 
to three inches in one case and about three quarters of an inch in 
the other. Witness further testified that in examining man- 
18 hole he did note that it was not exactly level, the cover and 
frame being slightly inclined towards the curb; that the 
flange and the manhole cover itself was not entirely true; the cover 
was slightly warped with respect to the frame; they did not lie in 
the same horizontal plane which would tend towards a slight rocking 
of the cover in the frame. Counsel for defendant stated he had not 
objected to this testimony, assuming that liis objections would lie 
to all those questions and that it was covered by the Court s ruling 
that counsel for plaintiff would have to show that manhole is in 
the same condition as it was at the time of the accident. The Court 
answered “Yes”. Counsel for defendant then stated that what he 
had in mind was his objection to the statement in regard to^sewer 
traps at the present time. To this the Court answered, “Yes”. 

Upon cross-examination by counsel for the defendant, witness 
testified that he had been in the profession for sixteen years; that 
he left college and that his line of work has been principally on 
municipal engineering work, such as water works and sewers scat¬ 
tered all over the country; that since he left the employ of the Dis¬ 
trict he has not had any experience in the District of Columbia in 
the construction of sewers; that his employment under the District 
government was supervisory of the construction of sewers, and at 
times, engineering; that the play in the ring of the manhole cover 
in question w T as about betw’een five-eighths and three quaiters of an 
inch, meaning the lateral motion, which varied at different 
19 points, depending on what direction you worked it in ; that 
the play was not sufficient at any time to come within the 
ring opposite the place where the greatest play was visible; that 
it was just about equal in the greatest position to the width of the 
flange but not greater; that he kicked the cover down and it flew 
out- that he was standing up and kicked it, as one stamps on the 
ground; that he tried it in several positions and found that when¬ 
ever the cover was at one side of the frame it would fly out practi¬ 
cally irrespective of the direction in which it was kicked, in other 
word* if pushed over on one side of the frame it would fly out, on 
a line going down straight as readily as it would in the direction 
looking towards the curb; that he used a little more force than he 
would in putting his foot on the ground; that is, he practically 
stamped on the cover. Upon examination by counsel for plaintiff, 
witness further testified that he was trying to see if the cover would 
fly out and that in order to do so, he first moved it over in the 
frame and took advantage of its greatest play; that he first deter¬ 
mined whether there was any play in the cover, and finding that 
there was, wished to determine whether it was possible to raise the 
cover by means of kicking it with the foot, which he did, stamping 
on it near the edge and on the edge of the cover; that he would con- 
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sider that the test was not a severe one at all; that it is difficult 
to say whether it was the normal test to which a cover is subjected 
when a person passes over it walking down the street, because it is 
impossible to state what is normal in the cover; that if a 
20 little piece of gravel or a little twig should get under one 
ed'ze of cover there might be conditions under which it would 
take very little pressure to raise the cover; that covers are sometimes 
wedged in so that it would be impossible to raise them at all unless 
considerable force were used; that he did not test the cover simply 
by stepping on it and walking over it; that the only tests he made 
were to see how easily it would raise up and the other test was to see 
whether it would be possible to make cover flare up by kicking it; 
that he stood on the cover and rocked it to see if it had any play,' 
if it was seated tight, but he did not test it by walking over it like 
the ordinary pedestrian would; that he never walked" across it in 
a way to displace it; that the cover was not on a true horizontal 
plane to the frame and it would depend on the position of the frame 
whether it was warped up or down; there was an irregularity in 
the plane of the cover, it not being absolutely true. Witness further 
testified that the greatest extent of this irregularity was not over 
probably three-eighths of an inch, between the rim and the frame, 
or rather between the cover and the frame; that when the cover was 
pushed up against the frame the cover projected about three-eighths 
of an inch over the top of the frame; that the cover and the ring 
were not level, and that the tilt was very little, judging from the 
eye, it was not over three quarters of an inch or possibly an inch, 
which is nothing unusual nor abnormal, if the frame and cover were 
absolutely true; that in testing sewer top he first took it up 
21 with his fingers away from the ring, then put it back and tried 
to kick it out; that he did not try to kick it out before remov¬ 
ing it; that the flange was practically clean when he first lifted the 
top out which as a rule is unusual; that it is the usual thing to find 
dust collecting in these places; that if dirt were packed in between 
the frame and cover it would be more difficult to raise the cover 
and with regard to tilting it by kicking it the effect would be the 
same; that the dirt would act somewhat in the nature of a key to 
keep the cover in place; it would be a packing; that he never saw 
a cover like the one in question during his experience in the sewer 
department; he had seen old types but this one was the first of light 
weight he had seen and he had looked along the street and found 
one, on the corner, of the new type described by him, very much 
heavier; that the one between that one and the corner was appar¬ 
ently of the old type because the dirt was packed around it and he 
could not lift it up and on the top it looked the same as the old man¬ 
hole in question. 

Whereupon the plaintiff produced as a witness, Orin A. Herbert, 
who being first duly sworn, testified that he lived at Cabin Johns, 
Maryland, and that at present his home was in New York; that he 
knows Mrs. Sarah E. Pierce and has known her for about twenty- 
five years, and that she is his aunt; that he recollects the occasion 
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of her injury in July, 1912; that she came to his house right after¬ 
wards when he was living at No. 471 H St., S. W.; that her visit 
was the second or third day after the accident and she 
22 seemed to be suffering very much, as she could hardly get 
around and the suffering seemed to be from her leg and arm; 
that she remained there about six weeks and was under the care of 
Dr Chipman, who was sent for when she came; that he had occa* 
sion to examine the manhole at 3221 K Street, Northwest, soon after 

the accident. , , „ ., . j 

Witness then stated that he visited the place of accident and he 
stepped on the lid and it came out so he took it up, lifted it. ” 
ne«s then testified that he found it light in weight with a great deal 
of play in the plate and the flange seemed to be narrow which is 
what caused it to get out when stepped upon, it being warped, that 
he would say it was about forty pounds in weight; that in examining 
it he pulled it very lightly by putting a finger in the hole and that 
he “stomped” it out, in experimenting with it. That since that tome 
he has examined it several times, the last time being last W ednes- 
dav with Mr. Weller and counsel for plaintiff; that there has been no 
change since the first time he saw it; the manhole cover was warped; 
that when he noticed it Mr. Twombly and Mr. W eller were with 
him’ that the cover was warped, dished up; that he put his finger 
in the hole of the cover and pulled it out of position, lifting it as he 
pulled it; that he had to lift it somewhat to pull it °ut, not having 
hold of the bent side; that he had to kind of lift it; that he walked 
over manhole cover several times and got one foot on each side and 
tried to rock it and found it rocked about a quarter of an inch; that 
he walked down the street and stepped on this cover and it 
23 tilted with him when the bent side was towards him; that 
it tilted whether pulled or not; that he could stamp it 
out of place; that he did not walk on it before he stamped it out; 
that he tried to stamp it out and it came out. 

To further maintain the issues on her part joined plaintiff then 
produced Apa Hedceman, who being first duly sworn testified that 
she lived at 2339 Virginia Avenue; she moved there in November 
1913- and before that lived on K Street; that she was living on 
TT Strppt at 3221 when the accident occurred and the manhole was 
in front of the door almost; that she had been living there about two 
years before the accident and up until last November; that to her 
knowledge there was no change in manhole or cover while she was 
there; that when she was sweeping the sidewalk about six months 
before the plaintiff’s fall, she stepped on the cover and J* talt ed with 
her but she did not notice if it was in place. Witness then testified 
that she stepped on cover but did not notice its condition when 

SW Upin g cross examination witness testified that she thought .the 
picture handed her to identify was of her house, and marked with 
a pencil the house; that she was sweeping manhole cover in front 
of her house, when the cover tilted and as there is only one cover in 
front of the house it must have been the same one as in the picture, 
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Witness identified spot in picture as looking like cover to manhole 
and testified that at the time the cover tilted with her, some months 
before the accident to Mrs. Pierce, she never noticed whether it was 
in place; that she did not report tilting to anyone but her 

24 sister; that before or after that time she paid no attention to 
the cover; that it never appeared different from other sewer 

tops and there was noth in "-to attract her attention to it. 

Upon redirect examination by counsel for plaintiff witness testi¬ 
fied that she had seen it in the sidewalk; that she knew cover was 
there; that she noticed it, but did not have any reason to examine it 
and never examined it except only when she stepped on it, but paid 
no attention to it; that the manhole and cover were within a few 
feet of her front door. 

Counsel for the plaintiff then produced as a witness Pose Handy, 
who first being duly sworn, testified she lived at 3223 K street and 
had been living there about five or six months and before that lived 
on Cherry Hill; that she lived on K street when Mrs. Pierce was 
hurt at 3221 and had lived there for some months; that she saw 
Mrs. Pierce fall in manhole as she was standing at the time, right 
outside of No. 3221 K street, close to Mrs. Pierce when she fell; 
Mrs. Pierce was walking towards the east at the time, going towards 
32nd street, and a gentleman was with her; that she stepped on sewer 
top and it looked like it tilted and she went down to about “here” 
(indicating) and kind of fell on her hand and arm and caught her¬ 
self and the gentleman helped her up and she went on down the 
street; the cover was replaced and it was all right in the morning. 

Upon cross examination witness testified that at the time of the 
accident witness was living at 3221 K street, Northwest, and 

25 that the morning after the accident she did not notice any¬ 
thing wrong with the sewer top and she always passed over 

it from the door to get in and out of the house; witness identified 
house, alleyway and sewer top on picture shown her and testified 
that there was only one sewer top at that place, and that she had been 
living at 3221 K street for some months before the accident to Mrs. 
Pierce; that she had never heard of anyone having trouble with 
sewer top there; that she probably passed out and in her house more 
than twice a day and never had any trouble with sewer top. 

Thereupon counsel for plaintiff produced as a witness John Geter, 
who being first duly sworn testified upon direct examination by 
counsel for plaintiff that he lived at 3225 K street. N. W., and had 
been living there about two years; that in July 1912 he was stopping 
at 3221 K street, and does not remember accident to Mrs. Pierce 
except that he was out back and heard that the lady had been hurt; 
that w T hen he came out he saw her going off towards 32nd street 
and a gentleman was helping her; that he noticed manhole was 
tilted, but did not touch it nor did he see anyone replace it. Upon 
cross examination by counsel for defendant witness testified that he 
never heard of top tilting with anyone; that he had been living 
there about three months before the accident. 


I 
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Thereupon counsel for plaintiff produced as a witness, Frank P. 
Dudley, who being first duly sworn testified that he recalls making 
an examination of the manhole in front of 3221 K street, 

26 which he did at request of counsel for plaintiff, finding it 
22 inches in diameter, weighing forty pounds, and with a 

slight rock of perhaps one eighth of an inch, with a hole very near 
the edge making it possible for him to take his little finger and move 
it by sliding it from one side; that the frame was shallow, not deep 
enough but what he could slip the cover over, and when gotten over 
far enough it balanced on the hole and tilted. Witness examined 
manhole on June 27, 1914, and it was in same condition as at time 
of his first examination in September, 1912. 

Upon cross examination witness testified that the weight and 
diameter was all he tested; that it was three-eighths of an inch 
thick with a slight rim across it, and it rocked slightly, about one- 
eighth of an inch; that he put his finger in the hole in top and slid 
it across, practically pushed it right off, with very little lift to it; 
that there was one hole in the top; that he walked over the sewer 
top both times when he was there and it did not tilt out of position. 

Upon redirect examination witness testified that the flange was 
about a half inch on the inside and that it would not require over 
ten pounds pull to move it out. 

Upon recross examination witness testified that he had a some¬ 
what lengthy experience with machinery and some mechanical 
knowledge and that the weight of the sewer top was just forty 
pounds; that he ascertained the weight simply from experience 
and from the weight of the cover and he guessed it would take ten 
pounds, having it on one side, to draw forty pounds. 

27 Upon re-examination by counsel for the plamtifi witness 
further testified that on that occasion the cover would have 

to be moved half an inch before it would tilt, to which question 
counsel for defendant objected and the Court ruled that the words 
“in the manner which you have described,” making the question 
read, “How far on that occasion did you have to move this cover 
in the manner which you have described before it tilted or would 
tilt? ,> to which question counsel for defendant objected, which 
objection was overruled and exception duly noted by the Court. 
Witness then testified that it took about half an inch, that is, the 
flange being half an inch wide; that he noticed a little difference 
in the cover and the edge of the uppermost ring in which it set 

both times he saw it. 

The plaintiff was then called in her own behalf and testified that 
she was walking along the street with Mr. Lewis on the evening of 
the 9th day of July, 1912, and that when she put her foot on the man¬ 
hole cover she heard a rattle and went into the manhole up to her 
knees. S’he received serious injury to her leg and testified that she 
had not entirely recovered therefrom; whereupon plaintiff, by her 
counsel, announced her case as rested. 


i 
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And thereupon the defendant produced as a witness in its behalf 
William R. Johnston, who being duly sworn, testified he was an 
assistant in the Engineer Department of tiie Government ox tne 
District of Columbia, and that he prepared the plat exhibited by 
the District to the jury, which plat represented K street, northwest, 
between 32nd and 33rd streets, where the accident in ques- 

28 tion happened. The witness testified that he made this plat 
from measurements taken May 21, 1914, and it was con¬ 
ceded by the plaintiff and admitted by the defendant that the con¬ 
ditions then existing were the same as existed at the time of the 
accident. The witness further testified that lie had been instructed 
to make a plat of the situation in front of No. 3221 K street, where 
he understood some faulty conditions existed, and that, when he 
arrived at that place he inspected the surroundings and “everything 
around there’', and hesitated, fearing he had gotten the wrong 
number, because he could see nothing unusual. That he examined 
the sewer top, and walked over it to see whether it was loose, and 
discovered that it was not, and then walked over it and jumped on 
it to satisfy himself that he had the right place; that he did not 
and could not displace it in any way by these experiments. 

On cross-examination the witness was asked “did you examine 
this cover in here with a view of determining how much weight 
or how much pull it would take to displace the cover sufficiently to 
cause it to tilt?" Whereupon counsel for the defendant objected, 
which objection was overruled and an exception asked and was duly 
noted and allowed by the Court, who directed the witness to answer 
the question, yes, or no. Witness then answered “no." 

The witness further stated that he did not know the weight of 
the cover, did not measure the play between the cover and its rim, 
did not determine how far cover would have to be moved to clear 
the rim nor did not determine how far over cover would have 

29 to be moved before it would tilt, nor did he know the exact 
width of the flange or lip on which cover rested. 

Thereupon the defendant called Myron B. Smith as a witness in 
its behalf, who being duly sworn testified that he was empolyed by 
the District of Columbia, and that on Sunday, June 28, 1914, he 
went to a point on K Street, northwest, in front of premises No. 
3221 K street, and there marked for purposes of identification a 
certain manhole cover and ring in which it rested; that before 
marking the cover he walked over it, and stepped on it, and that 
it gave no evidence of tilting or moving in any way. The witness 
thereupon identified the cover and ring exhibited to the jury as 
the ring and cover which he had marked, which ring and cover had 
been removed on Monday, June 29, 1914. Witness further testified 
that he had walked over the cover and tried it after its removal, 
and while it was in the roadway in front of the Court house, pre¬ 
vious to its being brought into the Court room. Counsel for de¬ 
fendant at this point offered the sewer top and its frame for rinal 
in evidence. 

On cross-examination by counsel for plaintiff the witness testified 
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that he was inspector of sewers in the District of Columbia, and 
that on Sunday, June 28, 1914, he made his first examination of 
this sewer top; that he put one foot on either side of the top and 
tried to tilt it, but could not move it in any way. Witness was then 
asked “do you know how these manholes and covers are generally 
constructed”, which question was objected to by counsel for 

30 the defendant, whereupon the Court said: “Do you want 
to ask him whether the cover to the manhole now in general 

use in Washington is different from that? Is that what you mean?” 
W hereupon counsel for plaintiff stated that that was what he wanted 
to ask the witness about, and the Court then asked counsel for 
plaintiff the following question: “Whether there is any. difference 
between this one, and the one now in general use?” Counsel for 
plaintiff then said, in reply, ‘‘that is the point”. Whereupon coun¬ 
sel for the defendant again objected to the admission of any evidence 
of this character. Whereupon the following colloquy took piace: 

“The Court: We have already evidence of that in the case, and 
here is a drawing of it to show and demonstrate the difference. I 
do not know whether it is in there under objection, but my im¬ 
pression is that it is. 

“Mr. Stephens: My impression is that it is. 

The Court: If it is in there under the ruling of the Court to 
be made on the objection, then I will pass upon it in the light of 
your objection. I know the evidence is in here, but whether it 
is in subject to your objection or not, I do not know. 

“Mr. Sherier (Of Counsel for plaintiff): I think it was ob-. 
jected to. 

The Court: I see no reason why you may not show that the 
manhole and cover now in use are different, and how they are 
different. 

Mr. Stephens: Your honor will allow us an exception? 

31 The Court: Yes.” 

Whereupon counsel for plaintiff adduced from the wit¬ 
ness that he was familiar with the manhole cover now in use in the 
District, and that it was a cover of a later type and that it had a 
deeper flange and set down in the frame a little deeper. 

Whereupon counsel for defendant asked the Court if it was under¬ 
stood that the objection and exception above noted and allowed 
would lie to all this line of testimony; to which the Court replied 
in the affirmative. Whereupon the witness further testified, in 
response to questions of plaintiff’s counsel, that by reason of the 
later type covers extending deeper into the rims about three inches, 
and by reason of their greater weight, owing to the heavier flange, 
these later type covers were more stable and more difficult to dis¬ 
place and that the later type cover weighed approximately 90 pounds, 
and that the cover over the manhole at the time of the accident to 
the plaintiff weighed about 40 pounds. 

On redirect examination the witness testified that it was his 
duty to follow uo complaints regarding sewers or the aopurtenances 
thereof and that in so doing he had found several hundred manhole 
frames and covers of the same type as the one in question, and 
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that they were located in different sections of the city. That there 
are several hundred of them in the city but that he does not carry 
their location in his head, and cannot state where any of them are. 

Whereupon counsel for the defendant called George Smith as a 
witness in behalf of the defendant, who being duly sworn, testified 
that he was employed by the District of Columbia, and that he, 
in company, with one Wallace Payne removed the manhole 

32 cover and its rim from in front of premises No. 3221 K 
Street, Northwest. That he had been instructed on Saturday 

to go over there Monday morning, and remove it, and that he located 
it by reason of the fact that it was in front of the house number given 
him, and also because Mr. Smith, the inspector, had marked it 
with a round red mark. Witness then examined the cover and ring 
which had been introduced in evidence and identified it as the one 
he had taken up. Witness further stated that he stamped on it 
to see if it was in good condition, and walked over it and stood 
on it, and that it did not oome out of the ring until he lifted it 
out with a pick. 

On cross-examination the witness stated that he stamped on the 
cover, and that it was perfectly level with the sidewalk, and that 
he tried the cover with a string line to ascertain if it was even 
with the grade of the street, and that at the point where the top 
was the sidewalk was perfectly level, and did not seem to have any 
slope or grade in it. 

On redirect examination the witness demonstrated to the jury 
how he had tried the top with the string line, while the top was 
still in place in the sidewalk, and that he concluded from his ob¬ 
servations made at that time that the top was level with the side¬ 
walk. On recross examination the witness testified that the line 
was all he used in these tests. 

Thereupon the defendant produced Wallace Payne as a witness 
in its behalf, who being duly sworn testified that he is employed 
by the District of Columbia and that he in company with 

33 George Smith removed the sewer top and ring, in evidence 
from the sidewalk on K street, and took it to the District 

Building and from thence to the Court House; that he had seen 
many others like this one, and that he walked over this one before 
he removed it, and that he saw George Smith try it, and that they 
took it up and looked into the sewer, and then put the lid back 
and stamped on it, and that nothing happened; that when he took 
up cover and ring, he cleaned dirt off the flange with a pick. 

Thereupon the defendant produced Lee V. King as a witness 
in its behalf, who being duly sworn testified that he was an assistant 
foreman in the sewer department, and that his duties as such are 
to flush and examine the sewers, and that the examination is made 
to see if they are in perfect condition, and that if any defects are 
found by him it is his duty to report the same to the sewer depart- 

3—2790a 
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ment; that he makes the examinations at the time the sewers are 
flushed, and that the sewer top and ring in question were located 
in the territory covered by him; that lie had seen many covers like 
the one in evidence, and that there are three or four of them located 
on Water Street, one on the south side of Corcoian Street, west of 
Fourteenth street, northwest, and some on Ihird street, southeast, 
between Virginia Avenue, and South Carolina Avenue, and that 
while unable to locate others without reference to a record he “could 
locate others in some other sections ol the city’ ; that he and his 
laborer, John Simmons, flushed this particular sewer on December 
26, 1911, June 4, 1912, and September 21, 1912; that this 

34 work was done in connection with the flushing of sewers gen¬ 
erally. Witness then detailed the manner of flushing by 

stating that after laying the hose from the fire hydrant the cover 
of the sewer is taken off, and the rabbit of the frame on which it 
rests is cleaned out with a pick, the sewer than flushed, and if any 
grit or anything gets in the frame (while cleaning) we clean it again 
before the cover is replaced, to see that the cover rests perfectly 
on the frame before leaving. Further the witness stated that if he 
discovered anything wrong he made a report of it to the sewer 
department, but that he had never had to report any of the sewers 
on the north side of K street for any defects whatever; that he 
kept a record of his inspections, flushings, and defects discovered, 
if any, and after examination of the records, which the witness pro¬ 
duced, which record the witness stated was in his own handwriting, 
the witness read therefrom the dates of inspection and flushing as 
before stated by him. 

On cross-examination witness stated that he covered the territory 
assigned to him once in about four months; That his territory 
extended from Seventh streets to Tenleytown and included hun¬ 
dreds of manholes; that inspections were made as often as possible 
and that it took about four months to cover this territory; and 
that he particularly remembered this particular sewer for the reason 
that he paid more particular attention to light weight covers in 
any section of the city than he did to the heavier ones, and that 
this was a lighter cover than some, but no lighter than used in some 
other sections of the city; that the witness particularly recalled 

35 this individual manhole or trap for the reason that the water 
falls both ways in that sewer, and that, while there are quite 

a good many sewers in which the water falls both ways they always 
make a particular impression upon his mind. 

On re-direct examination the witness stated that the reason the 
water fell both ways was owing to the construction of the sewer, and 
that this construction had nothing whatever to do with the manhole 
cover. 

Whereupon the defendant produced John Simmons as a witness in 
its behalf, who being duly sworn, testified that he worked under 
Lee King, and that his duties are to remove the tops and examine 
sewers and that in June, 1912, and September, 1912, he was work¬ 
ing under King, and that he took the top up and flushed the sewer 
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on the north side of K street between 32nd and 33rd, and that he 
remembered the sewer top introduced in evidence, and remembered 
having flushed the sewer, and put the top back, and that it was per¬ 
fect. On cross examination the witness testified that he had a dis¬ 
tinct recollection of this sewer top for the reason that the sewer was 
so built that the water used in flushing it fell both ways, which ne¬ 
cessitated his getting down in the manhole, and fixing the hose used 
in flushing so as to direct the water one way, and then he would have 
to pull it out, and put it in so as to cause the water to flow the other 
way. The witness further stated that he, in this way, remembered this 
top particularly, and that it was all right; that while he remembered 
a number of those in which the water fell both wa} r s, necessitating 
same operation, he could not remember all of that type of sewer, 
did not try to, but that this one he did remember distinctly* 

36 although he had cleaned at least 1000 sewers since June 
1912. 

Whereupon Henry Schneider was produced as a witness for the 
defendant, and after being duly sworn testified that he is a captain 
of the police precinct in which is located K street between 32nd 
and 33rd streets, northwest, and that he is familiar with the block 
in question, and has been so for a little over fourteen years. That 
m the past three years he had visited this section on an average of 
hve times a week for the reason that since the railroad company 
came in there have been numerous complaints of obstruction of the 
street, and that, aside from this, he also gave particular attention to 
this street, between 32nd and 33rd streets for the reason that there 
were one or two especially dangerous buildings there. 

The witness then identified certain photographs, wffiich had been 
introduced m evidence, as photographs of the locality in question, 
and stated that in making his visits to the locality, he would go past 
or over the sewer top or manhole in question, and that he never saw 
anything the matter wuth the sidewalk or the sew T er manhole The 
witness then stated that there was kept at his police station a record 
book of all accidents, and that he had looked at his book, beginning 
with June of 1912, and down to September of 1912, and that he did 
not find any record of an accident at this point during that period 

On further examination the witness stated that it was one of his 
duties to report any dangerous conditions existing in the side- 

37 walk or street and that this duty also rests upon all police 
officers, but that no officer had ever reported to him any de¬ 
fect existing in this manhole. Witness further stated that he had 
seen boys remove sewer tops in various parts of his precinct par- 
ticularly at street corners, and go down into the manhole to recover 
balls which had roned into the sewers, and that he had on a num- 
ber of occasions driven boys away from sewer manholes. 

On cross examination the witness stated that his duties of inspec- 

v f ? 1 s f to . f t ^ ese f sew ® r to P s were confined to surface conditions only 
but that if he found one out of place he would put it back and re- 
port it, it being no part of his duty to inspect them otherwise • that 
nr ^ ami i ar W1 , th 1116 ^ps in Georgetown, that they weigh 35 40 

tetter lock and have be “ 2-2 
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Whereupon the defendant produced as a witness in its behalf 
Josephine Sims, who being duly sworn stated that she lived at 
premises No. 3225 K street, northwest, and that she had lived there 
for four years, and that she did not know anything particularly 
about the manhole covers along that street; that she just passed 
over them, and took no particular notice of them, as there was noth¬ 
in" about them to at l ract her attention. The witness further stated, 
on being shown a photograph of the locality in question, which she 
identified that she passed up and down that street three or four times 
a day and at night also, and that she never saw anything the matter 
with any of the sewer tops and had never heard of anybody falling 
into any of them along there. 

38 Thereupon defendant produced as a witness in its behalf 

Edw ard Pivs, who being duly sworn testified that he was the 
husband of Josephine Pirns and had lived at 3225 K street, north¬ 
west, for the past four years, and that daily, in going to and from his 
place of employment, he would pass along this street four times a day, 
and that he never fell over any of the manholes along the street there 
nor heard of any one else doing it. and that there was nothing about 
them to attract his attention. He further stated that the manholes 
along there looked like the one introduced in evidence, and that he 
knew the one which stood in front of 3221 K street; that he had 
seen it there and walked over it many times, and that he never 
slipped or tripped on it. nor did it make any noise or slip out of 
place when he was traveling over it. 

Whereupon counsel for defendant announced that the defendant 
rested, and the plaintiff, by her counsel, thereupon announced that 
there was no rebuttal evidence, and the Court discharged all of the 
witnesses finally. 

Thereupon, the above being all the evidence at said trial, the Court 
granted the following prayers, requested on behalf of the plaintiff, 
Sarah E. Pierce. 

L 

The District of Columbia a« a municipal corporation is charged 
with the duty of using reasonable care and diligence to keep the side¬ 
walks of the city in condition fit for convenient use and safe 
39 against accident to travelers using them. 

n. 

The jury are instructed that in determining whether the defend¬ 
ant had discharged its duty of using reasonable care to keep and 
maintain the sidewalk in question safe against accident to a person 
properly using it, they should consider that it was not only necessary 
that the covering of the manhole when in place should be sufficient 
to sustain the weight of persons passing over it, but that it was also 
necessary that such covering should be sufficiently secure to hold it 
in its proper place against the consequences of the ordinary use of 
the sidewalk and such contingencies as might reasonably have been 
anticipated and foreseen. 
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in. 

(Substitute for plaintiff’s third prayer.) 

It was the duty of the defendant to use reasonable care and dili¬ 
gence in the maintenance of its sidewalks, including openings therein 
which might be dangerous to life and limb unless suitably or 
properly covered or protected. And if you should be satisfied from 
the evidence that the manhole in question became and was in an 
unsafe condition, and you further find that such condition existed 
and continued so long prior to the accident here in question as that 
the defendant, the District of Columbia, in the exercise of 

40 reasonable and ordinary care, ought to have known of such 
condition, then the District of Columbia is chargeable with 

notice of such condition from the time when, in the exercise of such 
reasonable and ordinary care, it ought to have been discovered. 

3 y 2 . 

It was the duty of the defendant to inspect the manholes in ques¬ 
tion with ordinary care and within reasonable periods to see whether 
defects existed therein which might render the opening dangerous to 
persons lawfully using the sidewalk. 

IV. 

A person is passing over the sidewalks in the city of Washington 
has a right to assume that such portions thereof as are reserved for 
the ordinary purposes of travel, are maintained by the defendant in 
a reasonably safe condition to subserve the purposes of such travel; 
and he is not required to be on the lookout for defects or unsafe con¬ 
ditions in such portion of said streets and sidewalks. The degree of 
care and caution which such person is bound to exercise is such as 
a person of ordinary care and caution acting upon the assumption 
that the sidewalk is in a reasonably safe condition, would have ex¬ 
ercised under the circumstances of the case. 

V. 

If the jury find for the plaintiff thev will find for her such 

41 an amount of damages as will fully compensate her for the 
suffering of mind and body inflicted upon her bv her injury, 

for the personal inconvenience, the loss of time and the expenses that 
naturally and proximately resulted from the injury she suffered; and 
also for the suffering of mind and body and personal inconvenience 
and loss of time, if any, that they may find she will suffer in the 
future as a natural and proximate result of said injury. 

Thereupon counsel for the defendant, the District of Columbia, 
prayed the court to grant the following prayers: 

I. 

The jury is instructed to return a verdict for the defendant 
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n. 

The jury is instructed that the defendant has fulfilled its whole 
legal duty to the public and the plaintiff if the manhole cover was so 
constructed and so fitted into its accompanying holder or ring, and 
it exercised reasonable care in so maintaining it as to afford safe 
passage over and across the cover to pedestrians moving over and 
across the cover in the ordinary manner. 

m. 

The jury are instructed that the defendant, the District of Colum¬ 
bia, is under no legal duty to the public to so construct and maintain 
sewer manholes and their covers as to render impossible the 

42 removal of those covers by persons deliberately attempting 
so to do. 

IV. 

The jury are instructed that a slight rocking motion or a slight 
flaw in the cover, do not, of themselves, as a matter of law, render 
the defendant liable in damages to the plaintiff on the theory that 
such movements, if the jury find such movements to have existed, 
are conclusive evidence of a defect in construction; but the jury 
are to consider these movements of the cover in connection with all 
of the other evidence as to the construction of the manhole and cover, 
and, from all of that evidence, must find, before returning a verdict 
for the plaintiff, that the cover in question was so defective as to be 
obvious to anyone exercising reasonable care under the circum¬ 
stances, and having in mind the ordinary and normal use to which 
the cover was to be put. 

V. 

The jury are instructed that the defendant is under no circum¬ 
stances an insurer or guarantor of the safety of its sidewalks, but is 
only bound under the law to construct and maintain its sidewalks 
in a reasonably safe condition for travel thereon under the ordinary 
conditions of that travel, and if the jury find that this sidewalk on 
the north side of K street, northwest, between Wisconsin 

43 Avenue and 32nd street was so constructed and maintained, 
then the jury should return a verdict for the defendant. 

VI. 

The iurv are instructed that in order to return a verdict for the 
plaintiff they must find that the manhole cover complained of was 
in a dangerous and unsafe condition and so continued for so long a 
time that the defendant should have discovered that condition in 
the exercise of reasonable care under the circumstances in time to 
have remedied such defect. 
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VII. 

The jury are instruced that (any evidence tending to show that 
the manhole cover could be forcibly kicked from its normal position, 
or) any evidence tending to show that the manhole cover could be 
lifted and dragged from its normal position by a person deliberately 
attempting so to do, does not, of itself, constitute any proof or evi¬ 
dence of defective construction or maintenance of the manhole or 
its cover. 

VIII. 

If the jury believe from the evidence that the accident to the plain¬ 
tiff was caused by the faulty design or plan of the sewer trap or man¬ 
hole, the verdict should be for the defendant. 

IX. 

The jury is instructed that there is not sufficient evidence 

44 in this case to charge the defendant with constructive notice; 
and also that there was no actual notice to the defendant. 

The Court granted the second, third, fourth, fifth and sixth 
prayers as above offered, and refused to grant the first, fourth, 
seventh, eighth and ninth prayers as offered, and to such refusals 
the defendant, by its counsel, then and there severally noted its ex¬ 
ceptions and the same were allowed by the Court : 

Thereupon the Court instructed the jury as follows: 

“Gentlemen of the jury, when you retire to the jury room you 
will be handed the paper which I now have in my hand, which is the 
plaintiffs declaration; that is, it is the plaintiff’s statement of her 
case. It is not handed to you as an item of evidence, and you will 
not consider it as such, but it has been the practice in this court to 
always hand to the jury the plaintiff’s declaration, which is only 
the typewritten statement of his or her case. 

“This declaration starts out by alleging that at the time of the 
happening of this accident it was and still is the duty of the de¬ 
fendant to keep and maintain the streets and highways of the city 
of Washington in good repair and safe for persons to travel, so that 
persons may pass and repass along and over the same. Then it goes 
on to point out that among the streets to which it was its duty to 
give such attention was the street designated on the ground plan 
of the city of Washington as K street, north, along the north side 
of which, along between 32nd and 33rd streets, west, runs a 

45 brick sidewalk, in which sidewalk in front of or near premises 
known as 3221 K street, which are the premises in front of 

which this sewer trap was, is a sewer trap or opening of a diameter 
or opening of about two feet, to enclose which said opening an iron 
trap or sewer top was used in and upon said sidewalk, and it is al- 
leged that in the performance of its duty the defendant was required 
to keep the said trap or opening safely guarded and covered so that 
persons lawfully passing along said K street would not fall through 
said opening or be injured by the defendant’s failure to keep the 



24 the district of Columbia vs. sarah e. pierce. 

same safely guarded or protected or covered, or by any failure of the 
defendant in neglecting to cover or guard the same so as to prevent 
injury to those passing over said trap or opening. 

“Up to that point of the declaration, as you will observe, the plain¬ 
tiff in her declaration describes the location of this sewer trap and 
the general duty of the District of Columbia with respect to the 

street and sidewalk where it was located. 

“The next feature of the declaration charges that the defendant 
was guilty of a violation or disregard of its duty in these respects; 
that is, the pxaintiff avers that the defendant, in violation of its duty 
in the premises, wrongfully, carelessly and negligently neglected to 
properly cover and guard the said place or opening, and had for a 
lorn* time used a cover or lid which was insecure, dangerous, defec¬ 
tive and of such weight and construction and so insufficiently 
46 secured in its position that it could be easily displaced and 
was likely to be displaced; to such an extent as to allow the 
same to tilt if anyone passing along said K Street should step on it. 

“That is the alleged omission of duty. Then, specifically, it is al¬ 
leged that on the 9th of July, while the plaintiff was walking along 
said sidewalk, using due and proper care on her part, without any 
knowledge, notice or warning of the existence of the dangerous con¬ 
dition of said cover, she stepped upon the same, which by reason of 
its insecure, dangerous and defective condition as aforesaid, gave 
way under her weight and precipitated her violently to the pavement, 
and into and against the side of said opening and against said cover¬ 
ing or lid; whereby and in consequence of the negligence and care¬ 
lessness of the defendant as aforesaid her left leg and foot were 
greatly bruised, torn and lacerated, and so forth, and in addition she 
sustained the injuries described in the declaration here, and as to 
which testimony was submitted to you. 

“Then it goes on to allege the suffering attendant upon it, and the 
damages which she has sustained. 

“In the first place, gentlemen, you cannot infer negligence upon 
the part of the District of Columbia, from the mere happening of the 
accident. It does not follow because an accident has happened upon 
certain premises, upon a street car line, or upon a railroad line, that 
the owner of the premises or the railroad operating either a street car 
or steam car line is responsible for that accident. It is only respon¬ 
sible where, through negligence upon its part, it caused the 
47 accident. So that is what I mean by saying that you cannot 
infer from the mere happening of the accident that it was the 
fault of the District of Columbia; in other words, that it was the 
result of the negligence of the District of Columbia. Therefore, 
something more must be shown; not only that an accident happened 
resulting in an injury to the plaintiff in this cause, but that it hap¬ 
pened as a result of the fault of the District of Columbia, the de¬ 
fendant. 

“Again, gentlemen, you are to lose sight of the fact that the plain¬ 
tiff here is a woman and the defendant is the District of Columbia. 
The law makes no distinction of persons when they come into a court 
and try their several causes. The law does make a very broad dis- 
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tinction in persons as between those who obey the law and those who 
do not obey it, but in a case of this kind both parties stand upon an 
exact equality. Therefore you must hold the scales of justice with 
an even balance between the parties, with a view to ascertaining the 
truth of the issue joined between them. 

“I have granted certain prayers here covering the law of the case, 
and therefore, as I am about to tell you now what the law is, appli¬ 
cable to a case of this kind, you must accept the law as it is given to 
you by the Court. You may think that the law should be otherwise, 
or is otherwise; but you have no right to assume that the Court is 
wrong as to the law. If the Court is wrong, the parties have their 
remedy; but if you undertook to set up your own notions of the law, 
injustice might be worked to one or the other of the parties, 

48 and therefore you must, as I am sure you will, accept the law 
of the case as it is given to you by the Court, and apply the 

law, as given, to the facts to which your attention has been called in 
the course of the testimony. 

“In the first place, gentlemen, the District of Columbia, as a 
municipal corporation, is charged with the duty of using reasonable 
care and diligence to keep the sidewalks in the city in a condition 
fit for convenient use, and safe against accidents to travelers using 
them. That is the general duty resting upon the corporation. The 
defendant was under no circumstances, however, an insurer or guar¬ 
antor of the safety of its sidewalks, and was under the law bound only 
to construct and maintain its sidewalks in a reasonably safe condi¬ 
tion for travel thereon under the ordinary conditions of that travel; 
and if you find that this sidewalk on the north side of K Street’ 
northwest, between Wisconsin Avenue and 3‘2d street, was so con¬ 
structed and maintained, then you should return a verdict for the 
defendant. 

The District of Columbia is under no legal duty to so construct 
and maintain sewer manholes and their covers as to render impos¬ 
sible the removel of those covers by persons deliberately attempting 
so to do. That will appeal to your plain common sense. You un¬ 
derstand that, I think, without the Court stating as much to you. 

“Again, the defendant, the District of Columbia, has fulfilled its 
whole legal duty to the public and the plaintiff if the manhole cover 
was so constructed and so fitted into its accompanying holder, 

49 or ring, and it exercised reasonable care in so maintaining it’ 
as to afford safe passage over and across the cover to pedes¬ 
trians moving over and across the cover in the ordinary manner. It 
is the general duty of municipal corporations to so construct public 
streets and sidewalks, and keep them in repair, that they may be fit 
for the uses intended, and reasonably safe against accidents to those 
using them in a proper manner, at all times. The law does not 
undertake to define the manner or method to be employed by the 
District Commissioners in the discharge of their duty to keep the 
sidewalks and streets in such condition of repair that they may be fit 
for the uses intended, and reasonably safe against accidents to those 
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properly using them; but it does impose upon the defendant the duty 
of employing such reasonable means, and of maintaining such reas¬ 
onable oversight thereof, as is reasonably necessary to ascertain 
whether such defects exist therein which may render the same 
dangerous to persons lawfuly passing thereover. 

“So that the Court instructs you that in determining whether the 
defendant had discharged its duty of using reasonable care to keep 
and maintain the sidewalk in question safe against accident to a 
person properly using it you should consider that it was not only 
necessary that the covering of the manhole when in place should be 
sufficient to sustain the weight of persons passing over it, but that 
it was also necessarv that such covering should be sufficiently secure 
to hold it in its proper place against the consequences of the ordinary 
use of the sidewalk, and such contingencies as might reason- 
50 ably have been anticipated and forseen. 

“In order to return a verdict for the plaintiff, you must 
find that the manhole cover complained of was in a dangerous and 
unsafe condition, and so continued for so long a time that the de¬ 
fendant should have discovered that condition in the exercise of 
reasonable care under the circumstances, in time to have remedied 
such defect. 

“In other words, it was the duty of the defendant to use reasonable 
care and diligence in the maintenance of its sidewalks, including 
openings therein which might be dangerous to life and limb unless 
suitably or properly covered or protected. And if you should be 
satisfied from the evidence that the manhole in question became and 
was in an unsafe condition, and you further find that such condition 
existed and continued so long prior to the accident here in question 
as that the defendant, the District of Columbia, in the exercise of 
reasonable and ordinary care, ought to have known of such condi¬ 
tion, then the District of Columbia is chargeable with notice of such 
condition from the time when, in the exercise of such reasonable 
and ordinary care, it ought to have been discovered. 

“A person in passing over the sidewalks in the City of Washington 
has a right to assume that such portions thereof as are reserved for 
the ordinary purposes of travel, are maintained by the defendant in 
a reasonably safe condition to subserve the purposes of such travel; 
and he is not required to be on the lookout for the defects or unsafe 
conditions in such portion of said streets and sidewalks. The 
51 degree of care and caution which such person is bound to 
exercise is such as a person of ordinary care and caution acting 
upon the assumption that the sidewalk is in a reasonably safe con¬ 
dition would have exercised under the circumstances of the case. 

“Gentlemen, that is substantially all that I have to say to you, 
except a word upon the question of damages. What I have said you 
must accept as the test to which you are to put the testimony to 
which you have listened, with a view to returning a verdict here that 
will be according to the w T eight of the testimony. Of course the bur¬ 
den of proof here is upon the plaintiff to satisfy you, not beyond a 
reasonable doubt, because that is the rule that applies to criminal 
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cases, but to satisfy your minds, to convince you, in other words, by 
the weight of the evidence, not that the plaintiff was injured at the 
time and place indicated, because that is admited, but that the injury 
for which she sues was the result of the alleged negligence of the de¬ 
fendant. 

“If you should find for the defendant, your verdict will simply be 
for the defendant. 

“If you find for the plaintiff, then you will take up the question 
of damages, and the rule that is to govern you in that regard is the 
one I am about to give you. You will consider, in estimating the 
damages, should you find for the plaintiff, the elements of damages 
that I am about to announce, and none others. If you find for the 
plaintiff you will find for her such an amount of damages as will 
fully compensate her for the suffering of mind and body 

52 inflicted upon her by her injury, for the personal incon¬ 
venience, the loss of time and the expenses that naturally and 

proximately resulted from the injury she suffered; and also for the 
suffering of mind and body and personal inconvenience and loss of 
time, if any, that you may find she will suffer in the future as a 
natural and proximate result of said injury. 

“By ‘proximate result’ I mean the direct result; as the natural and 
direct or proximate result of the injury. 

“Before you return to the Court room, after you have reached your 
verdict, or at such time as you choose, you should select some one of 
your number to act as your foreman to report your verdict upon your 
return to the court room.” 

The jurv thereupon retired to consider their verdict and thereafter 
returned their said verdict of $1,500 against the defendant, the Dis¬ 
trict of Columbia, and judgment thereupon was duly entered on the 
10th day of July, 1913, whereupon the said defendant noted its ap¬ 
peal from the entry of said judgment to the Court of Appeals. 

After the noting of the several exceptions hereinbefore set forth, 
and the making the same a part of the record, which is also made a 
part hereof, and because the matters and things hereinbefore recited 
are not matters of record, and in order that the defendant may have 
its case reviewed on appeal by the proper court, Ihe defendant, by its 
attorney, moves the Court to sign and seal this, its bill of exceptions, 
to have the same force and effect as if each and every one of 

53 said exceptions had been separately signed and sealed, which 

motion is, by the Court, granted; and thereupon the defend¬ 
ant tenders this, its bill of exceptions, in which is accurately set 
forth the said exceptions and the substance of all the evidence," and 
requests the Court to sign and seal the same according to the statute 
in such cases made and provided, and it is accordingly done, nunc 
pro tunc. 

Witness my hand and seal this 24th day of February, 1915. 

THOS. H. ANDERSON, Justice. 
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The above bill of exceptions is agreed to by counsel this 28th day 

of January, 1915. LECKIE, GOX & KRATZ, . 

Counsel for Plaintiff. 
CONRAD H. SYME, 

Corporation Counsel, D. C.,' 
ROBT. L. WILLIAMS, 

Assistant Corporation Counsel, D. C.; 

For the Defendant. 

Endorsed on cover: District of Columbia Supreme Opurt. No. 
2790. The District of Columbia, appellant, vs. Sarah E. Pierce, 
Court of Appeals, District of Columbia. • Filed Feb. 25, 1915. 
Henry W. Hodges, Clerk. 





















4 



























IN THE 


(Enurt of Appeals, Sistrirt of (Eolumbia 


April Term, 1915. 

I 

i 


No. 2790. 


The District of Columbia, Appellant, 

vs. 

Sarah E. Pierce. 


BRIEF FOR APPELLEE. 


Statement. 

This is an appeal from a judgment for damages recov¬ 
ered on behalf of appellee, hereinafter called the plaintiff, 
for injuries sustained by her through a defect in the side¬ 
walk on K Street, Northwest, in the city of Washington. 
The accident occurred on July 9, 1912, while the plaintiff 
was walking along the sidewalk on the north side of K 
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Street approximately in front of premises known as 3221 
K Street, in the middle of which sidewalk there is a sewer 
trap or manhole about two feet in diameter. As the plain¬ 
tiff stepped upon the cover of this sewer trap it gave way 
under her and precipitated her violently into the opening, 

resulting in serious injury to her. 

The declaration charged that the defendant had negli- 
gentlv violated the duty it owed to the plaintiff in that it 
failed either to properly construct the manhole or sewer 
trap in question or to maintain it in a reasonably safe con¬ 
dition. 

During the course of the trial, the defendant objected 
and excepted to the admission of certain testimony on be¬ 
half of the plaintiff and to the refusal of the Court to grant 
certain of its prayers, upon which exceptions it bases three 
assignments of error, which will be considered in order. 

ARGUMENT. 

First Assignment. 

1. Refusal to direct a verdict. (Defendant’s first prayer.) 

To prove liability, “the burden was upon the plaintiff to 
show either that the manhole was originally dangerous, in 
which case no notice was required, or that it had become 
so long enough before the accident for the authorities to 
have known it, so as to impose upon them the obligation 
to put it in proper condition.’’ (District of Columbia vs. 
Woodbury , 136 U. S., 450.) 

The evidence of the plaintiff tended to show, not only 
that this manhole was originally dangerous, but that it sub¬ 
sequently had become even more dangerous because of its 
defective condition, which evidently had existed for some 
time prior to the accident in question. 
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(a) The manhole was originally dangerous, insecure 
and unsafe for the ordinary use of the street. 

The manhole in general use, consists of a movable cast 
iron cover from three-quarters of an inch to an inch thick 
and usually quite heavy. In the cover there are usually 
some small openings for the purpose of ventilating the 
sewer, which also serve as a means of lifting the cover off by 
the use of hooks or other instruments. To maintain the 
cover in place, the cast iron frame of the manhole has a pro¬ 
jecting flange or lip upon which it rests. The lower portion 
of the modern cover has a deep web or circular ring pro¬ 
jecting from the under surface of the cover about four 
inches, which gives it additional stiffness and also addi¬ 
tional weight, thereby making it more rigid and holding it 
more securely in place. 

The manhole in question is an old type, 22 inches in 
diameter, not used by the District for some years, and is 
unlike the manhole above described, in that the cover has 
no stiffening web but is merely a thin cast iron plate about 
three-eighths of an inch thick (about one-third the weight 
of the manhole cover now used), and slightly corrugated 
on top. The flange upon which this light cover rests pro¬ 
jects only about half an inch. The cover did not fit the 
frame, so that there w r as a play between the cover and the 
frame of from five-eighths to three-quarters of an inch, 
varying at different points. This cover would be displaced 
so that it would tilt if the edge at any point happened to be¬ 
come slightly elevated or separated from the flange on which 
it rested. The frame was so shallow, the flange so narrow, 
and the play between the cover and the frame so great, that 
when the cover was in position it would not require over 
ten pounds pull to displace the cover so that it would tilt. 
(R., 7 to 11 and 14.) 





It is submitted that the foregoing evidence clearly dis¬ 
closes a manhole of improper and dangerous construction, 
the cover of which could be easily displaced. Not only was 
the cover too light but the frame was so shallow and the 
flange so narrow that when, owing to the play between 
the cover and the frame, the cover was pushed or pulled 
to one side of the frame it would slide off the other side 
of the flange and tilt. The witness Weller, an experienced 
engineer, testified that he “struck the manhole cover on the 
edge several times, and the cover flew up out of its place, 
so that it went plumb down in the manhole and just oscil¬ 
lated back and forth,” the diameter of the cover, only, being 
larger than the lip, preventing the cover from going all the 
way down; that he “tried it in several positions and found 
that whenever the cover was at one side of the frame it 
would fly out practically irrespective of the direction in 
which it was kicked”; that he would consider that the test 
was not a severe one at all; that it is difficult to say 
whether it was the normal test to which a cover is sut> 
jected when a person passes over it, for the reason that 
“if a little piece of gravel or a little twig should get under 
one edge of the cover there might be conditions under 
which it would take very little pressure to raise the cover ; 
that he put his fingers in the holes of the cover and found 
that it could be very easily lifted. (R., pp. 9-10-11.) The 
witness Dudley testified that the frame was so shallow that 
he could slip the cover with very little lift to a point where 
it balanced on the hole and tilted; and that it would not 
require more than ten pounds pull to move it out” (R., p. 
14) The witness Herbert testified that he “stepped on 
the lid and it came out”; that it was “light in weight, with 
a great deal of play in the plate, that it was warped or 
dished up about '/ 4 of an inch, and the flange seemed to 
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be narrow, which is what caused it to get out when stepped 
upon (R., p. 12). Ada Hedgeman, who lived at 3221 K 
Street, in front of which house the manhole was situated, 
testified that when she was sweeping the sidewalk about 
six months before the accident she stepped on the cover 
and it tilted with her (R., p. 12). She had lived at above 
address for about two years before the accident, and as 
far as she knew there had been no change in the manhole 
or cover. Rose Handy, who resided at 3223 K Street, 
testified that she saw the plaintiff fall into the manhole; 
that the plaintiff stepped on the cover and it looked like it 
tilted (R., p. 13). The plaintiff herself testified that when 
she put her foot on the manhole cover she “heard a rattle” 
and went into the hole up to her knees (R., p. 14). 

Before the heavy covers of the manhole in general use 
can be displaced, it is necessary, as already stated, to lift 
them at least 3 inches, the height of the flange, whereas 
the cover in question, as we have seen, could easily be dis¬ 
placed because of its lightness, the shallowness and narrow¬ 
ness of the flange and the play between the cover and the 
flange. Not only could this cover be kicked out of place, 
but if any gravel or other substance should get under one 
side of it, it would slide out of place very easily. Two 
witnesses, besides the plaintiff, testified that it came out of 
place simply by stepping upon it, and the fact that a ten 
pound pull would displace it clearly shows how little force 
was required to move it into a dangerous position. 

(b) Defective condition of the manhole. 

The manhole was defective, in that it was not level, both 
the cover and the frame inclining slightly toward the curb, 
and in that the flange and the cover were not entirely true, 
the cover being slightly warped with respect to the frame, 
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causing a rocking of the cover in the frame and also caus¬ 
ing the cover when pushed up against the frame to project 
about three-eighths of an inch over its top. (R., pp. 10-11- 
12-14.) Witness Herbert testified that when he stepped on 
the cover it tilted when the bent side was toward him 
(R., p. 12). Quite obviously, if the cover, because of its 
warped condition, was separated at some point three-eighths 
of an inch from the top of the flange, and if the thickness of 
the frame above the flange was only about three-fourths of 
an inch (R., p. 9), the cover would have to be lifted only 
very slightly to pull it off its support, and not necessary to 
lift it at all if a gravel or twig got under one side of the 
cover, for under a small weight applied to the edge of the 
cover at a point where it was separated from the flange it 
would be displaced so that it would tilt (R., p. 9). This 
warped condition of the cover, which caused it to rock and 
project over the flange, had existed for a long time, at least 
two years (R., p. 12). 

It is at once obvious that this manhole was not only im- 
• properly constructed—consisting of a cover weighing only 
forty pounds and set on a frame three-quarters of an inch 
deep with half an inch lip or flange, with a play between the 
cover and the frame almost or quite equal to the width of the 
flange—but it was also defectively maintained, being not 
level with the street, with a warped cover rocking upon the 
narrow lip of the flange and projecting over its rim. 

Because of the warped condition of this cover, and the 
space between the cover and the frame, it was easy for 
gravel to get under one side of it, in which event it might 
easily be misplaced without any lifting at all. Further¬ 
more, since the manhole was not level with the street, it 
would be still easier to push the cover over the flange by 
stepping upon certain parts of it. 
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It is submitted, in view of the above, that there was suf¬ 
ficient evidence to go to the jury upon the question of im¬ 
proper construction as well as the defective condition of this 
manhole, and if the jury found that the defendant had been 
negligent in either respect it was liable. 

It is not material, as defendant suggests, that this “cover 
had been in use for a great many years” or “that there had 
never been any accident at this particular point.” The fact 
that a dangerous or defective manhole has existed for a 
long period of time does not render it sacred in the eyes of 
the law; the long period of its existence is of no significance 
except as it speaks to the point of notice and knowledge of 
its existence. (Fischer vs. St. Louis, 189 Mo., 567.) 

2. Refusal to charge the jury that the defendant is not 
liable for injuries caused by faulty design or plan of 
Manhole. (Defendant’s eighth prayer.) 

Assuming, as stated by defendant, that the evidence only 
showed that this manhole cover and its frame were “de¬ 
fective in plan by reason of their lightness, rather than de¬ 
fective in themselves,” how does that aid defendant? The 
District was equally liable whether the injury was caused 
by a defect in the plan of this manhole or in the manhole 
itself, especially if there is no reasonable necessity for hav¬ 
ing the defect. (Stone zv. Seattle , 67 L. R. A., 253-265). 

In District of Columbia vs. Woodbury, 136 U. S., 450, 
Mr. Justice Harlan, epitomizing, with approval, the instruc¬ 
tions of the trial judge, said: 

“Tf there never was an adequate protection provided 
in the first instance, then the duty of the builder never 
was fulfilled, and it would not make the slightest dif¬ 
ference whether it became a little more dangerous by 
the displacement of the cover afterward or not. * * * 
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“It was for the jury to decide whether the boards 
placed over the hole be sufficient to sustain the weight 
of an ordinary man traveling over them * * 

it would be liable to be kicked out of place by persons 
passing along it might not be deemed an adequate pro¬ 
tection. But that was for the jury to decide, they 
must decide whether it was sufficient to sustain the 
weight of a person passing over it, and whether it was 
sufficiently secured, either by artificial appliances or by 
its own inherent weight, to hold in its proper place. 

The above language may with equal propriety be applied 
to the facts of this case. It is not, as defendant assumes, 
simply a question of the cover being heavy enough to sup¬ 
port the weight of a traveler, but a question of its being 
properly secured in place, which the evidence showed was 
not the case. If this cover was never properly secured in 
place, we have the same situation as referred to by the 
Court—a situation dangerous from its inception, which had 
grown more dangerous by the defects in the manhole itself, 

as disclosed by the evidence. 

See also District of Columbia vs. Boswell, 6 App. D. C., 
402, and Shearman Sr Redheld on Negligence, Vol. 2, 6th 
Edition, Section 272, et seq., where the distinction is pointed 
out between a mere “error of judgment” in devising a plan 
of construction, for which a corporation is not liable, an 
such a palpable lack of skill and care as amounts to negli¬ 
gence in devising and adopting the plan of a public work. 

The cases relied upon by defendant as establishing t e 
doctrine that it is not liable for injuries caused by faulty 
design or plan of a manhole are clearly inapplicable to a 
situation like that in question, and distinguishable from 
the case at bar. 

Manifestly there are reasons of public policy and con¬ 
venience which make the rule announced in the Johnston 
case, relied upon by defendant, necessary. 




While, of course, the city is not an insurer against acci¬ 
dents, it nevertheless has cast upon it the duty of seeing 
to it that all reasonable precautions are taken to prevent 
them. It could not install, in its discretion, a manhole, the 
plan or design of which would palpably cause injury, any 
more than it could negligently maintain one. To say that 
it could do so would result in relieving the municipality of 
liability in the great majority of cases by permitting it to 
shield itself behind the plea that the plan was what caused 
the injury. 

Furthermore, the Woodbury case, supra, was decided sub¬ 
sequently to the Johnston case, and the rule there expressed 
as to the liability of a municipality in personal injury cases, 
because of defective construction, is controlling. 

The case at bar is like that of Lincoln vs. Detroit, 101 
Mich., 245. In that case the plaintiff was injured by step¬ 
ping upon the edge of the iron covering of a manhole 
which rested upon a stone which formed a rim, and “that 
either because this stone had worn away, or because orig¬ 
inally too large for the purpose, whenever a person stepped 
on the edge of the iron covering, the natural result was to 
force the rim far enough so that the edge would drop down, 
and let the traveler down into the manhole.” 

As in the Lincoln case, the evidence in the case at bar 
showed that the cover had been displaced by walking upon 
it. It results, we think, from the foregoing that no error 
was committed in refusing to grant defendant’s eighth 
prayer. 

The suggestion that the evidence tended to show that 
the cover had been “displaced by some one not authorized 
to interfere with these devices” is without merit. Defend¬ 
ant’s third instruction, which was granted, submittted this 
question to the jury, which found from all the evidence that 
the cover was not so displaced. 




3. Refusal to charge the jury that there was not sufficient 
evidence in the case to charge the defendant with notice. 
(Defendant’s ninth prayer.) 

So far as the question of notice is concerned, it is im¬ 
material that the defendant had no actual notice and it is 
equally immaterial that inspections were made, if a dan¬ 
gerous condition of this manhole was shown to have ex¬ 
isted prior to the accident long enough for an ordinarily 
careful inspection to have disclosed it and afforded defen¬ 
dant sufficient time to remedy the condition. Where there 
is no actual notice, the question is whether there has been 
any implied or constructive notice, but in determining that 
question it is not foreclosed by the defendant on its part 
asserting through its own officers or employees that proper 
inspection was made. 

“Notice of a defect is notice of that condition of 
things which constitutes a defect, although the authori¬ 
ties may think that it does not constitute a defect.” 

(28 Cyc., 1399.) 

Obviously, the issue is one of fact for the jury to deter¬ 
mine from all the evidence. 

District of Columbia vs. Woodbury, 136 U. S., 450; 

District of Columbia vs. Boswell, 6 App. D. C., 402; 

District of Columbia vs. Payne, 13 App. D. C., 500; 

Alcott vs. Public Service Corporation, 32 L. R. A. 
(N. S.), 1084. 

These questions were all submitted to the jury, under 
proper instructions from the Court, which decided them ad¬ 
versely to defendant, and the trial court rendered judgment 
accordingly. Under such circumstances, said this Court, in 
the Boswell case: 
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“We have no right to reverse the judgment for error 
in refusing to direct a verdict for the defendant unless 
thoroughly satisfied that no recovery could properly 
be had by the plaintiff upon any view that could be 
taken of the facts the evidence tends to establish” (p. 
417). 

The case of Bisscll vs. District of Columbia, 28 App. 
D. C, 38, relied upon by defendant, is readily distinguish¬ 
able from that at bar. In that case, there was practically 
no evidence either of the unsafe condition, or that the con¬ 
dition complained of was of long standing so that notice 
could be implied. In the case at bar, there was abundant 
evidence not only to establish a defectively constructed, and 
negligently maintained, manhole, but also to show that the 
dangerous condition complained of had existed for a suffi¬ 
cient length of time to warrant the jury in finding that the 
defendant had had ample notice and sufficient time within 
which to remedy the condition. 

4. Refusal to grant defendant's fourth prayer. 

There is no merit in the contention that the defendant is 
not liable for latent defects in its streets. 

District of Columbia vs. Woodbury, 136 U. S., 450; 

District of Columbia vs. Payne, 13 App. D. C., 500; 
District of Columbia vs. Wood, 41 Ap<p. D. C., 101. 

The cases cited by defendant are cases in which there was 
no evidence of implied notice arising from a long standing 
condition, such as exists in the case at bar, and are, of 
course, inapplicable. 
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Second Assignment. 

Amission of evidence showing the kind of manhole in 

general use. 

At the trial, the plaintiff’s witness Weller, an experienced 
engineer, testified as to the construction of the modem man¬ 
hole in present use in the District, the purpose of this testi 
mony being to show that the manhole in quest.on was tm- 
;T^ obstructed, as alleged « de.Ur,.»n »d d.C 
ferent from those in general use (R., pp. 8 )• J 

was made to this evidence but no reasonS at f‘‘"'^der 
as to why it was inadmissable (R-, PP- 8, 10- )• 

” “ distances, this Court ha. frequently held that 

will not consider the exception upon appeal. 

It is now urged that this evidence was erroneously ad¬ 
mitted (1) because “immaterial and irrelevant, and ( ) 
localise “to hold the District of Columbia to a duty 

use such devices and to be answerable in da ™ a ^ s , ° r 
„re so to do is to hold the District of Columbia liable as 

insurer of the safety of pedestrians.” 

(1) Upon what theory this evidence is immateria or 

irrelevant is even now not given, but the Court is re 
to the Encyclopedia of Evidence, so that it may itself search 
therefor. Neither the text relied upon or the notes ref err 
to in the above authority are antagonistic to the proposit.o 
that testimony of the general use of a manhole o ff 
ent construction is admissible, not as fixing a legal standard 
of care but as some evidence to assist the jury in reaching 
a conclusion as to the existence or non-existence of negh- 
cence Where, as in this case, the question is as to the 
proper construction of the thing in quest.on, it may always 
be shown that it was not constructed in the usual manner 
in which such work is done. ( Thompson on Negligence, 

Vol. 6, page 747.) 



Accordingly, a city has been permitted to show that 
other gutter crossings in the city were in a similar condi¬ 
tion to the one where the accident occurred. ( Heiss vs. 
Lancaster, 203 Pa. St., 260.) In this case the Court said: 

“The evidence, while not weighty, was competent. 
A general or common method of performance of a 
common duty may nevertheless be negligent, but the 
natural inference is to the contrary.” 

In Flynt Building & Construction Co. vs. Brown, 67 
Fed., 68, the plaintiff for the purpose of proving that the 
runway, which caused the injury, was not properly made, 
was allowed to show the usual and ordinary way of con¬ 
structing them. 

See also Texas & Pacific Ry. Co. vs. Behymer, 
189 U. S., 468, 470; 

Kelly vs. So. Minn. Ry., 28 Minn., 98; 

Collins vs. New York Central & H. R. R. R., 109 
N. Y., 243. 

We think the authorities, for the reasons given, clearly 
sustain the admissibility of such evidence as being both 
relevant and material. 

(2) Since this evidence is admissible, for the reasons 
stated, there is nothing in defendant’s second ground for its 
rejection. Defendant’s fifth instruction, which was granted, 
fully instructed the jury that it was under no circumstances 
an insurer of the safety of its sidewalks, and defendant’s 
second instruction, which was also granted, fully explained 
the defendant’s duty. 





Third Assignment. 

Evidence as to how easy the cover of this manhole could 
be lifted or pulled or kicked out of place was clearly ad¬ 
missible on the question of whether the construction or 
maintenance of the manhole was reasonably calculated to 
guard against accidents. The city is bound to know, and, 
as suggested by defendant, there is evidence in the case to 
show that children remove these covers, which it is its duty 
to reasonably guard against. Did it do so by the use of such 
light covers, which, because of the construction of the man¬ 
hole frame and the warp in the cover itself, could be pulled 
out of place by a ten-pound pull, jolted out by kicking upon 
it or displaced by walking upon it in the usual way when in 
a certain position? This evidence was all proper for the 
jury which were instructed, as requested in defendants 
third prayer, that it was “under no legal duty to so con¬ 
struct and maintain sewer manholes and their covers as to 
render impossible the removal of those covers by persons 

deliberately attempting to do so.” 

No reason for the inadmissibility of this evidence was 

given when the objection to it was made at the trial and no 
valid reason or authority now being given, it will not be fur¬ 
ther noticed, except to say that the statement made on page 
9 of defendant’s brief that “not a single witness offered by 
the plaintiff testified as to walking over this cover in the 
normal manner” is inaccurate and misleading because the 
record shows that Ada Hedgeman about six months prior 
to the accident, while sweeping, “stepped on the cover and 
it tilted with her” (R., p. 12). It is true site did not notice 
whether it was in place or not, but there is nothing to indi¬ 
cate that it was not, and the fair inference is that it was 
in place. The record also shows that witness Herbert 
“walked down the street and stepped on this cover and it 




titled with him when the bent side was towards him” (R., 
p. 12). 

It is respectfully submitted that the judgment should be 
affirmed. 

A. E. L. Leckie, 
Joseph W. Cox, 

John A. Kratz, 

Joseph T. Sherier, 
Attorneys for Appellee. 



